Attachment 24

EXPORT LICENSE REQUIREMENTS FOR COMMERCIAL PROGRAMS

Implementing Directives 

Two distinct public laws govern the export of military related technology, information, and end items:


1.  The Arms Export Control Act (AECA), Public Law 94-329, covers all articles that are inherently military in nature.  The AECA is implemented by the Department of State's Office of Defense Trade Controls International Traffic in Arms Regulation (ITAR).  


2.  The Export Administration Act (EAA), Public Law 96-72, covers all commercially available (dual-use) commodities that have military utility.  The EAA is implemented by the Department of Commerce's Export Administration Regulations (EAR). 

The Department of Defense provides implementing guidance in DoD 2040.2, International Transfers of Technology, Goods, Services, and Munitions.  Air Force implementing guidance can be found in AFI 16-201, The Air Force Foreign Disclosure Program, and AFPD 16-11, International Technology Transfer and Security Controls.

Purpose

Export controls identify and control defense-related technology as a valuable, limited national security resource to be husbanded and invested in pursuit of national security objectives.  The Department of Defense shall apply export controls in a way that minimally interferes with the conduct of legitimate trade and scientific endeavor.

Basic Policy

Commercial export controls will be implemented to:


1.  Control the transfers of technology, goods, services, and munitions consistent with U.S. foreign policy and national security objectives.  


2.  Control the export of technology, goods, services, and munitions that contribute to the military potential of any country or combination of countries that could prove detrimental to U.S. security interests.


3.  Limit the transfer to any country or international organization of advanced design and manufacturing know-how regarding technology, goods, services, and munitions to those transfers that support specific national security or foreign policy objectives.


4.  Facilitate the sharing of military technology only with allies and other nations that cooperate effectively in safeguarding technology, goods, services, and munitions from transfer to nations whose interests are inimical to the United States.


5.  Give special attention to rapidly emerging and changing technologies to protect against the possibility that militarily useful technology might be conveyed to potential adversaries before adequate safeguards can be implemented.


6.  Seek, through improved international cooperation, to strengthen foreign procedures for protecting sensitive and defense related technology.


7.  Strive, before transferring valuable defense-related technology, to ensure that such technology is shared reciprocally.

Office of Primary Responsibility

The Deputy Under Secretary of the Air Force International Affairs, Foreign Disclosure and Technology Transfer Division SAF/IAD (DSN 425-8890) has the sole responsibility for developing the final Air Force position on international technology transfers, licenses, procedures, and exportability of specific defense related technology.

Export License Process

The U.S. Person(s) intending to export Defense Articles, Defense Services, or Dual Use items must submit an export license application to the Department of State or the Department of Commerce depending on the nature of the item intended to be exported.  When a DoD input is required the department of State or Commerce will refer export license applications to the Defense Threat Reduction Agency (DTRA/ST) for a formal review.  Most all of these cases will be referred to one of the military departments and/or DoD agencies for specific technical and policy review.  Within the Air Force SAF/IAD receives initial staffing of these cases from DTRA/ST and reviews and coordinates with appropriate Air Force staff offices.  SAF/IAD consolidates inputs and develops the final Air Force position, which is electronically submitted to DTRA/ST.   DTRA/ST reviews the Air Force position and those of the other services and agencies and develops a coordinated final DoD position on the exportability of the item and forwards this to State or Commerce as applicable.  The Department of State or the Department of Commerce make a final determination and notifies the applicant of the final decision in writing.  

There exist numerous exemptions to the ITAR wherein an export license is not required.  Among these exemptions are the Foreign Military Sales Exemption Paragraph 126.6 of the ITAR.  This exemption permits the export and temporary import of classified and unclassified defense articles, defense services and technical data without a license if the articles or technical data were sold, leased or loaned by the U.S. department of Defense to foreign governments or international organizations under the Foreign Military Sales (FMS) program of the Arms Export Control Act.  A complete listing of exemptions to the Arms Export Control Act is found in the ITAR.  You may request a current pocket ITAR from SAF/IAD

Types of Export License Applications


DSP-5:  Permanent Export of Unclassified Defense Articles and Related Technical Data.  Case file identified by six digits (e.g., 123456)


DSP-85:  Permanent / Temporary Export or Temporary Import of Classified Defense Articles and Related Classified Technical Data.  Case file identified by the letter  "C" and six digits (e.g., C987654).


DSP-61:  Temporary Import of Unclassified Defense Articles.  Case file identified by the letter "O" and five digits (e.g., O12345).


DSP-73:  Temporary Export of Unclassified Defense Articles.  Case file identified by the letter "T" and six digits (e.g., T-123456).


DSP-94:  Authority to Export Defense Articles and Defense Services Sold under the Foreign Military Sales Program.


DSP-119:  Application for Amendments to Licenses for Imports or Exports.


DSP-83:  Non -Transfer and Use Certificate (ITAR paragraph 123.10).  This form is to be executed by the foreign consignee, foreign end-user, and the applicant.  The certificate stipulates that, except as specifically authorized by prior written approval of the Department of State, the foreign consignee and the foreign end-user will not reexport, resell or otherwise dispose of the significant military equipment.  This form is required with DSP-5s, DSP-85s, Agreements, and Advisory Opinions involving: 



Unclassified Significant Military Equipment (SME) 



All classified defense articles or technical data



Transfer of technical assistance or manufacturing know-how which relates to SME, classified technical data, or classified defense articles



Permanent retention or retransfer of SME or classified articles previously exported.

Agreements

Technical Assistance Agreements (TAA):  A contract between a U.S. person and foreign person for the performance of defense services or the disclosure of technical data. Does not grant manufacture authority.

Manufacturing License Agreement (MLA):  A contract, which grants the foreign person authorization to manufacture defense articles abroad

Warehouse and Distribution Agreement:  A contract between a U.S. person and foreign person to export unclassified defense articles to a warehouse or distribution point outside the United States for subsequent resale.  These agreements contain conditions for special distribution, end-use and reporting.

Case number for all agreements are a three-digit number plus the year (e.g., 123-99).  Amendments add a letter at the end of the case number (e.g., 123-99A).

Advisory Opinion

Advisory opinions are requests to the Department of State, Office of Defense Trade Controls (ODTC) for advice on the probability of U.S. Government export approval of U.S. Defense article, services or technology to a designated country, for a designated end-use.  Case numbers are “GC” followed by a four-digit number and the year (e.g., GC-1234-99).

Commodity Jurisdiction

Commodity jurisdictions are requests by a U.S. company for a government decision on whether a commodity is under the jurisdiction of the Department of State or Department of Commerce.  Case numbers are “CJ” followed by a four-digit number and the year (e.g., CJ-123-99).

Voluntary Disclosure 

A voluntary disclosure is a letter to ODTC explaining the circumstances of a U.S. company export of an item without proper authority.  When requested, the Air Force will examine the material and determine if an export license request would have been granted, had it been requested, and provide any relevant comments to assist ODTC in determining what action to take.  Case numbers are “E,” the year, and a three-digit number (e.g., E-99-123):

Responsibilities

Air Force staff offices providing technical and policy reviews must thoroughly justify any recommendation for denial of an export license application and recommend provisos, as appropriate for licenses recommended for approval.

SAF/IAD consolidates and develops the final Air Force position.

DTRA/ST consolidates and develops the final DoD position.

The Department of State or Department of Commerce, as appropriate, approve or deny export license applications.
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